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OPINION
WIESE, Judge.

Thisopinionfollows atria held from July 15-26, 2002, to determine the vaue of
water rights taken by the federa government initsapplication of the Endangered Species
Act tothe Cdiforniastate water sysem. Plaintiffsare Cdiforniawater userswho, pursuant
to an April 30, 2001, ligbility determination by this court, are owed Fifth Amendment
compensation for the loss of their contractually conferred water as aresult of restrictions
imposed by the government to protect the delta smelt and winter-run chinook salmon.

The focus at trid was thregfold: to determine the quantity of water taken from
plantiffs, to establishthefar market vaue of that water, and to identify the appropriate rate



of interest to be applied to any recovery. Having carefully considered the evidence
presented at trial aswell asthe parties podt-trid submissions, we conclude that plaintiffs
are entitled todamagesinthe amount of $13,915,364.78, plusinterest at the rate specified
in 40 U.S.C. § 258e-1 (2000).

FACTS

A complete recitation of the facts can be found in Tulare Lake Basn Water
Storage Dig. v. United States, 49 Fed. Cl. 313, 314-16 (2001). In smplest terms, this
case involvesthe attempts by various state and federa agencies to protect the winter-run
chinook salmon and delta smelt—two species of fish determined by the Nationd Marine
Fisheries Service and the United States Fish and Wildife Service to be in jeopardy of
extinction.

At the center of the litigationare the Centrd Valley Project (“CVP’) and the State
Water Project (“SWP’)—facilities operated by the federa government and the state of
Cdifornia, respectively, that transport water from northern Cdifornia, via a system of
natural and man-made structures, to water users in the southern portion of the state. The
two water projects draw their water from pumping plants located at the southern end of
the Sacramento-San Joaguin Ddlta (“the Delta’), anareasupplied by water flowsfromthe
Feather and Sacramento Rivers. Water that is not diverted from the Delta flows into the
San Francisco Bay.

Integrd to this water delivery system is the DdtaCross Channd, afadility built by
the federal government in the 1950s to improve water qudity in the south Delta. When
open, the DeltaCross Channel gates divert freshwater fromthe Sacramento River into the
south Deltaand toward the CV P and SWP pumping plants. When the gates are closed,
the water remainsin its natura coursein the Sacramento River, eventudly flowing out to
sea.

Water from the water projectsis distributed onthe basis of contractsentered into
by various water contractors (induding the present plantiffs’) and either the Cdifornia
Department of Water Resources (“DWR”) (the stateagencythat operatesthe State Water

1 Of the present plaintiffs, two—Tulare Lake Basin Water Storage Digtrict
(“Tularé’) and Kern County Water Agency (“ KernCounty” —have contractsdirectly with
the Department of Water Resources, and three—Hansen Ranches, Lost Hills Water
Didtrict, and Whed er Ridge-Maricopa Water Storage Didtrict—have subsidiary contracts
with Tulare and Kern County.



Project) or the Bureau of Reclamation (*BOR”) (the federd agency that operates boththe
Centrd Valey Project and the Delta Cross Channdl gates). Pursuant to these contracts,
the water contractors are respongble for al costs associated with the water projects,
independent of the amount of water actudly delivered. In exchange, thewater contractors
are entitled to a percentage of the water deemed by DWR or BOR to be avaladle ina

particular year.

Pursuant to their contracts with DWR, plaintiffs are digible for two categories of
water rdevant to this action: an annua entitlement, called Table A water, and so-called
Article 21 water (also referred to as unscheduled or interruptible water), each named for
itslocation in the contract. Under the fird category, plaintiffs are entitled to a percentage
of the water identified by DWR as being available in a particular year, an amount usudly
based on the water contractors requests, or fraction thereof, up to their contractually
determined entittement amount (1,153,400 acre-feet per year for Kern County and
118,500 acre-feet per year for Tulare). Under the second category, plaintiffs can make
anadditiond request for water that is essentidly identified as surplus, i.e., water inexcess
of the amount required to meet the needs of the water project (including its Table A
dlocations). It is these two categories of water for which plaintiffs now seek

compensation.

The eventsthat giverise to plantiffs taking dams belong to three time periods:
1992, 1993, and 1994. In thelate 1980s, an increasein the level of fish kill a the SWP
and CVP pumping plants raised concerns about the effects of thesewater projectsonthe
winter-run chinook salmon. In response to these concerns, the National Marine Fisheries
Service (“NMFS’) initiated a consultation in early 1991 withBOR and DWR pursuant to
the Endangered SpeciesAct (“ESA”), 16 U.S.C. 88 15311544 (2000), to determine the
impact of the CVP and the SWP on this species.

While the NMFS consultation was ongoing, BOR, upon the recommendation of
NMFS, closed the DeltaCross Channel gates on February 3, 1992, in aneffort to protect
the out-migrationof juvenile winter-run chinook sdmon. Following theclosureof thecross
channd gates, NMFS concluded its consultation by issuing a biologca opinion on
February 14, 1992. As part of its opinion, NMFS recommended that the Delta Cross
Channd gates remain in the closed position. The opinion contained no specific measures,
however, relating to the operation of the SWP or CVP pumping plants.

On March 19, 1992, the Cdlifornia State Water Resources Control Board, the



agency responsible for establishing sate water quality standards,? addressed NMFS's
February 14 biologica opinion. Recognizing that DWR could not comply with the opinion
and gill meet the sdinity requirements (i.e., water qudity standards) imposed on it by its
operaing permitsfrom the State Water Resources Control Board,? the Board concluded
that the federal requirements under the ESA overrode the terms set forth in the permits.
InaMarch 19, 1992, order (Order 92-02), the Board thus relaxed the sdlinity standards
to which the SWP was otherwise subject.

Although NM FS did not identify the Delta as a source of take® initsFebruary 14,
1992, biologica opinion, DWR and BOR observed adramatic increaseinsamonkills a
their respective pumpingstationsinearly April 1992. In response, DWR reduced pumping
on April 3, 1992, and BOR followed suit on April 6, 1992. Seeking to address the
problemmoreformdly, however, the agenciesmet withNM FS on April 8, 1992, pursuant
to the conaultation reinitiation requirements of the ESA.

On the basis of this April 8, 1992, meeting, NMFS concluded that the incidenta
take of the winter-run chinook samon appeared to be greater than anticipated in its
biologica opinion, and that “immediae action” would thus be “ necessary to reduce the
potential for additiond taking during the remainder of the outmigration period.” Toward
thisend, NMFS set an agreed-upon, reduced leve of pumping for the period April 11-30,
1992. In addition, NMFS agreed to amend the February 14, 1992, biological opinion

2 Water Right DecisionD-1485 (“D-1485"), adopted in1978 by the State Water
Resources Control Board after e evenmonths of evidentiary hearings, set forth state water
quaity standards for sdinity control and for protection of fish and wildlife in the Delta by
Setting minimum outflows, limiting water exports by the CVP and SWP, and establishing
maximum dlowable sdinity levels, a various places and times, throughout the Delta. D-
1485 swater qudity standards, inother words, governed the operation of the SWP in the
absence of ESA redtrictions.

3 When the Dédta Cross Channd gates are closed, fresh water from the
Sacramento River isno longer diverted into the Delta, leading to an increase in both the
dinityleves of the water and the pollutionfromagriculturd drainage. Thisincreaseinturns
leads to a deterioration of the water quality at the CVP and SWP pumping plants, a
gtuationthat could, over time, prevent the water projects from complying with atewater
qudity sandards that establish maximum sdinity levels.

4 The ESA defines “take” as “to harass, harm, pursue, hunt, shoot, wound, kill,
trap, capture, or collect, or to attempt to engage in any such conduct.” 16 U.S.C. 8
1532(19). No connection exists, however, between “take’ under the ESA and ataking
under the Fifth Amendment.



explicitly to provide incidentd take coverage for the winter-run chinook samon, dlowing
for incidenta take throughout the remainder of April a both the state and federal water
projects.® The biologica opinion was thus amended by letters dated April 27, 1992 and
January 14, 1993.

The water projects continued to operate in compliance with the amended
biologica opinionfor the remainder of 1992. In early 1993, recognizing that the incidental
take provisons of the February 14, 1992, opinion would not carry forward into the new
year, NMFS agreed to extend the existing biologica opinion for the interim period prior
to the issuance of the 1993 biological opinion. In this subsequent opinion, issued on
February 12, 1993, NMFS again found that the proposed operation of the Delta export
fadlities was likdy to have an adverse effect on the winter-run chinook salmon.
Accordingly, NM FS imposed new congiraints on export pumping inthe latefal and winter
of 1993 and early spring of 1994.

OnMay 26, 1993, the United StatesFishand Wildlife Service (“USFWS’) issued
athird biologicd opinion covering the period May 26, 1993, to February 15, 1994, this
one addressing the ddlta amdt. In this opinion, USFWS directed that pumping be
decreased a the SWP pumping plant “during intervas when large numbers of larvd and
juvenile delta smdt appear at the Federa and State fish screens” USFWS additiondly
ingtructed that the combined pumping of the CVP and SWP pumping plants “shal be
limited to a 14-day combined average rate of 4,000 [cubic feet per second] during May
1993, and 5,000 [cubic feet per second] during June 1993 USFWS issued a smilar
opinion, aso designed to protect the delta smelt, on February 4, 1994.

Asareault of pumping curtailments associated with these federa directives, and
pursuant to our earlier ligbility determination, plaintiffs now seek compensation for the
resulting water lossinthe amount of $65,697,866 (representing anaward of $13,776,817
to Tulare and $51,921,049 to Kern County). Plaintiffs additionally seek interest on this
amount from the date of taking until the award of judgment.

DISCUSSION

® Under the ESA, entitiesthat have consulted withthe designated federal agencies
and that have complied with the resulting operating procedures suggested by these
agencies(caled reasonable and prudent aternatives or RPAS) may be authorized to have
a certain leve of take at ther facilities. Compliance with the RPAs can thus exempt the
facility from the possibility of crimina sanctions under Section 9 of the ESA in spite of on-
going fish loss. 16 U.S.C. 88 1536(b)(4), (0)(2).
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In order to caculate the compensation due to plantffs for the teking of thar
property, we must first determine the amount of water not available to plantiffs as a result
of ESA redtrictions, aconcept the expertsrefer to as“water impact.” Pantiffs caculated
this number as 326,089 acre-feet of water; defendant set it at zero (under the theory that
none of the water would have been both identifigble with ESA regtrictions and actudly
allocated to the water contractors). Oncewe have determined the amount of water logt,
we mug then assess the appropriate method to value that loss. Here, too, the parties
disagreed. In plaintiffs view, the correct measurefor the cost of the water was reflected
incomparable salesdata, leading to afigureof $72 per acre-foot for 1992 and 1993, and
$70 per acre-foot for 1994 (plus the cost of trangporting the weter to plaintiffs service
areas).® Defendant relied instead on the costs associated with pumping groundwater,
producing avauefor Tulare of $41 per acre-foot in 1992 and 1994 and $3 per acre-foot
in 1993, and for Kern County of $38 per acre-foot in 1992 and $37 per acre-foot in
1994.” Findly, we must determine the appropriate rate of interest to be applied to
plantiffs avard, a number plantiffs identified with the operating loan rate then prevailing
in the Kern County/Tulare service area, and defendant identified with the 52-week
Treasury bill (“T-Bill”) rate set forth in 40 U.S.C.8 258e-1. We address theseissuesin
turn.

|. The Amount of Water Lost Under ESA Redtrictions

Thefirg step incdculaing plantiffs recovery is determining the quantity of water
taken from each of the plaintiffs. That determination in turn dependsonthreefactors: the
overdl amount of pumping foregone, the portion of that lossproperly attributable to ESA
restrictions, and the method by whichthat quantity would otherwise have been distributed.
As a generd matter, the fird inquiry—the amount of water lost—was not subject to
dispute. The parties disagreed instead asto the entity responsible for the water loss and
the manner in which these stipulated volumes would have been alocated.

Insupport of its proposed alocationscheme, plantiffsoffered the testimony of two
DWR dfficids Mr. JamesR. Snow, chief of DWR'’s Project Operations Studies Section,
and Mr. Dondd R. Long, chief of DWR’ s State Water Project Andysis Office (the office
that prepared dlocations and administered the water supply contracts at issue here).

® Induding transportation costs, plantiffs cal culated the pre-interest compensation
owed to Tulare as $85.55 per acre-foot in 1992, $82.34 per acre-foot in 1993, and
$83.84 per acre-foot in 1994; and to Kern County as $89.45 per acre-foot in 1992,
$83.18 per acre-foot in 1993, and $87.65 per acre-foot in 1994.

" Kern County made no claim for lost water in 1993.
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Together, these individuds wereprimarily responsiblefor dl of DWR'’ salocationdecisons
during the 1992-1994 time-frame.®

In preparing his expert report, Mr. Snow was asked to determine the amount of
pumping foregone, i.e., the quantity of water that would have been available had the SWP
merdly been operating under state water quality standards in the absence of other
regrictions. Mr. Snow next adjusted the pumping foregone numbers to reflect the actua
water impact—a concept that accounts for the fact thet not al of the water that might
otherwise have been available could have been used by the water contractors or placed
into storage, and would therefore have flowed out to sea.

Employing this approach, Mr. Snow cdculated the water impact for 1992 as
137,986 acre-feet, representing approximately 23,000 acre-feet lost in February 1992
and another 115,000 acre-feet logtinApril of that year. For 1993, Mr. Snow testified that
while the pumping foregone totaled 707,989 acre-feet for the period January through
April, the actua water impact would have been on the order of only 44,000 acre-feet (a
discrepancy explained by the fact that the water, in Mr. Snow’ s view, would have been
used to fill the reservoir rather than allocated to the contractors). Finally, Mr. Snow
ca culated a pumping foregone number of 885,000 acre-feet for 1994, withawater supply
impact of 209,000 acre-feet. Of thisamount, Mr. Snow identified 144,000 acre-feet as
destined for storage for later distribution and 65,000 acre-feet to be distributed
immediately as Article 21 water.

Rdying on the numbers generated by Mr. Snow, Mr. Long in turn determined
alocationamounts based on anassessment of whether the particular water contractors had
had their water needs fully met in each of the years a issue. He thus estimated the 1992
lossto Kern County as 100,504 acre-feet and to Tulare as 10,326 acre-feet; the 1993
lossto Tulare as 34,400 acre-feet; and the 1994 loss to Kern County as 153,782 acre-
feet and to Tulareas 27,077 acre-feet. Intota, Mr. Long concluded, Kern County would
have recelved an additional 254,286 acre-feet of water and Tulare would have received

8 Although the ultimate approva for alocation decisions belonged to Mr. David
N. Kennedy, director of DWR, Mr. Snow was responsible for the preparation of
operations studiesthat were used as the basis for determining annud ddivery dlocations,
and Mr. Long wasthelead individua in making alocation decisons to be submitted for
Mr. Kennedy’s approval. According to Mr. Long' stesimony, neither Mr. Kennedy nor
any other director had ever rejected a water alocation that had been recommended by
Mr. Long's office.



an additiona 71,803 acre-feet.®

While defendant did not take issue with the numbers generated by Mr. Snow, it
raised essentidly three objections to plaintiffs dlocation scheme. Defendant argued first
that a sgnificat portion of the water loss Mr. Snow identified was the result of
conservation actions either mandated by state requirements or undertaken voluntarily by
the state and, as such, could not properly be characterized as afederd taking. Second,
defendant maintained that no compensation was owed for losses of Artidle 21 water in
1993 and 1994 because, in its view, plantiffs had no entittement to interruptible water.
Fndly, defendant argued that the retroactive alocation of resources performed by Mr.
Long wasinconsstent bothwiththe alocation methods employed by DWR at the time and
with DWR's operating philosophy more generdly.

A.

Defendant’ sfirg argument—that much of the water losswas properly attributable
to the state rather than the federal government—appears on its face to revigt the court’s
April 30, 2001, liability determination. Although the court aluded in that decison to the
issuance of various biologica opinions as the events effecting the taking, we did not
Oefinitively rule that the biologcal opinions officia release dates marked the precise
moment of taking. As a consequence, plaintiffs drew our attention at trid to BOR’s
February 3, 1992, closing of the Delta Cross Channel gates, an action they argued was
compelled by the ESA and resulted in a compensable water loss to plaintiffs.,

Defendant did not dispute that the cross channd gates were closed on that date
to protect the winter-run chinook salmon. It argued, however, that the closure was not
dictated by the ESA, but resulted instead fromavoluntary actionby BOR and DWR prior
to theissuance of NMFS s hiologica opinion.’® Because the gate closureinturnled to a
deterioration of the water qudlity in the Delta, defendant maintained that the pumping
reductions that occurred from February 11-14, 1992, were necessitated solely by state
water quality standards and not by federal mandate. The February pumping curtaillment,

% Alantiffs did not makeadam for the entirety of the 137,986 acre-feet calcul ated
by Mr. Snow for 1992, presumably on the ground that Mr. Long's report identified a
portion of this amount—some 27,156 acre-feet—with water contractors who are not
among the present plaintiffs. Accordingly, theselossesarenot consideredwithinthis action.

10 Although BOR isinfact afedera entity, plaintiffs made no daim that its dosing
of the cross channd gatesindependently congtituted ataking. Accordingly, wedo not take
up that argument.



in other words, did not condtitute a Fifth Amendment taking.**

The same was true, in defendant’ s view, for any water losses occurring before
April 27, 1992, the date onwhichthe February 14, 1992, biologica opinionwas amended
to indude redtrictions on pumping in the Delta. Prior to this date, defendant maintained,
the biologica opinion did not contain any measuresrequiring DWR to reduce pumping to
protect the winter-run chinook sdmon. Indeed, defendant made the case that the April
pumping restrictions were not in fact required by the federd government at dl, but were
instead pecificaly requested by DWR. Thisfact, defendant argued, meant that the federal
government could not be held liable for any resulting water loss.

In support of its position that the federal government was not responsible for the
1992 cutbacks in pumping, defendant cited a series of cases for the proposition that the
mere existence of a statute prohibiting certain conduct does not amount to ataking. See,
eg., United Statesv. Riversde Bayview Homes, Inc., 474 U.S. 121, 126 (1985) (the
“mere assartion of regulatory jurisdiction by a governmental body does not condtitute a
regulatory taking”); Boise Cascade Corp. v. United States, 296 F.3d 1339, 1350 (Fed.
Cir. 2002) (the “impodtionof [apermitting] requirement, without more, Smply cannot give
rise to acompensable taking”). The ESA, inother words, did not itsdf confer ligbility on
the federal government; only through the direct gpplication to plaintiffs of ESA redrictions
mandating certain conduct could such ligbility be said to arise. The question of ligaility, in
defendant’ s view, thus turned onwhether any of the incidents identified by plaintiffs—the
closure of the cross channel gates, the issuance of the February 14, 1992, biologica
opinion, or the release of the April 27, 1992, amendment—in fact resulted in water loss
attributable to the ESA.

Pantiffs, for their part, argued that BOR'’ s closure of the cross channd gates on
the recommendation of NMFS was compelled by the ESA, in implementation of the
February 14, 1992, biologicd opinion, thereby rendering the government ligdle for any
resulting water loss. In support of thisthess, plaintiffs pointed to defendant’ s stipulation
that the crosschannel gateswere closed on February 3, 1992, “to protect the outmigration
of juvenile winter-run chinook saimon,” that the closureinturnled to a build-up in sdinity
leves that “triggered [state] water qudity congraints,” and that DWR, as a result, was

11 Defendant additiondly challenged the notion that the gate closure was the
proximate cause of the pumping reductions, arguing that the cross channel gates are
geographicaly and hydrologicaly remote fromthe pumping plants and that too many other
factors go into the water quaity equationto construe agate closure asade facto reduction
in pumping. We were given insufficient evidence at trid, however, to make a finding on
this point.



unable to “increase pumping on February 11, 1992 as it could have done absent these
condraints.” Plantiffs additiondly maintained that the February 14, 1992, biologica
opinion required closure of the gates on February 1, 1992, and that NMFS spedificaly
recognized that such closure would result in water loss.

In contemplating the interplay between the state and federd government in the
eventsthat led to the 1992 pumping reductions, we beginwiththe testimony of Mr. James
H. Lecky, divison chief a8 NMFS during the rdlevant time period. According to Mr.
Lecky, DWR had two options inlight of the take occurring at itsfadilities consultationwith
the federal agencies under Section 7 of the ESA (the path it in fact pursued) or the
incidentd take process avalable to non-federa agencies under Section 10 of the ESA.
While DWR was not compdled to consult with NMFS under the ESA, Mr. Lecky
tedtified thet it elected to do so because of the coordinated operating agreement between
BOR and DWR.

Mr. David N. Kennedy, director of DWR, in turn testified that NMFS was the
lead agency inthe effortsto protect the winter-run chinook sdlmonand that he understood
NMFS shiologica opinionto be a*“de facto modificationof [DWR' 5] operating permit.”
Mr. Kennedy additiondly testified that DWR treated “the criteria that were set forth in the
biologica opinion . . . as operating criteria.”

In explaining DWR’ s compliance with such “ operating criterid’ prior to the date
they were offiddly imposed, Mr. Snow, plaintiffs expert and a26-year veteran of DWR,
testified that while the period from February 3-14 was * not covered specificaly” by the
biologica opinion, the cross channd gate closure was nonetheessan “ ESA-drivenaction.”
Thiswasthe case, intheview of Mr. Larry B. Gage, chief of DWR’ s Operations Control
Office, because DWR bdlieved that “complying with the requirementsthat were going to
be in effect any day would be theright thing to do.” Mr. Gage additiondly testified that
adherenceto the standards of the biologica opinion prior to the opinion’sofficid issuance
onFebruary 14, 1992, “would show that we were as a water project tryingto cooperate
and do what we could to assure the continuity of this listed species’ and would, inaddition,
“keep [Mr. Gage] out of jail.”

Mr. Robert Potter, chief deputy of DWR and self-described point personon the
ESA issuesrelated to the Deltaand Delta water operations, echoed Mr. Gage' s concern
about crimind sanctions. Mr. Potter confirmed that although DWR'’ sactions were taken
inanticipationof the biologica opinionrather thaninresponse to it, DWR was nonetheless
motivated in large part by itsfear that non-compliance would result incrimind pendtiesfor
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itsemployees under Section9 of the ESA.*2 Indeed, Mr. Gary R. Stern, an employee of
NMFS and author of the February 1992 biological opinion, acknowledged that an
enforcement action had in fact been initiated againgt the Glenn-Colusa Irrigation Digtrict
during this same time period when the didrict refused to comply with reasonable and
prudent alternatives proposed by NMFS.

Inlight of the testimony of these DWR and NM FS officias, we have no doubt that
BOR and DWR, in dosing the DeltaCross Channd gates, were complying with both the
soirit and the letter of the federd directive as it would utimately be issued. Despite
acknowledging this fact, however, we are unable to conclude that measuresimplemented
prior to the issuance of the February 14, 1992, biological opinion represented federa
action sufficient to confer liability on the government for ataking.

Prior to the issuance of the biologica opinion, DWR' s role inthe consultationwas
avoluntary one. Although asa practica matter the ecological handwriting may have been
on the wal at the time of the gate closure, that action was not compdled by federa
mandate. And while DWR is perhgpsto be commended for itsspirit of cooperation with
the federa agencies, its efforts cannot be charged to the federa government prior to the
time the government explicitly directed it to act.

Nor do we attach particular sgnificanceto the fact that NM FS recommended that
the cross channel gates be closed on February 3, 1992. BOR and DWR werenot legaly
bound to comply with NMFS's suggestion and presumably would not have done so had

12 The ESA providesin part:
Penalties and enfor cement

(b) Criminal violations

(2) Any personwho knowingly violatesany provisonof this[Act]
... shdl, uponconviction, be fined not more than $50,000 or imprisoned
for not more than one year, or both. Any person who knowingly violates
any provison of any other regulation issued under this[Act] dhdl, upon
conviction, be fined not more than $25,000 or imprisoned for not more
than six months, or both.

16 U.S.C. § 1540.
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it not fit their own project objectives® At a February 3, 1992, meeting between DWR
and NMFS, for instance, DWR's chief deputy, Mr. Potter, took the position that DWR
would not comply with the reasonable and prudent dternatives then under consideration
by NMFS *—measures dgnificatly more controlling than NMFS's mere
“recommendation.”

Hantiffs assertion that the reasonable and prudent aternatives contained in the
February 14, 1992, biologica opinion served as a retroactive mandate by the federa
government that the Delta Cross Channdl gates be closed onFebruary 1, 1992, isamilaly
unavaling. In its opinion, NMFS suggested that the Delta Cross Channel gates be
maintained inaclosed positionfrom February 1 until May 1, 1992, to reduce the diversion
of the sdmon. We read this language, however, as doing no more than recognizing the
exiging operating satus of the SWP and not as imposng any retroactive obligation on
either BOR or DWR.

Inthe absence, then, of federd actiongiving riseto liahility, the pumpingreductions
that occurred from February 11-14, 1992, canbe identified only with limitations imposed
by statewater quality standards. As such, the 23,351 acre-feet of water lost inFebruary
1992 cannot be seen as the subject of a Fifth Amendment taking.

Having accepted defendant’s characterization of the February 1992 pumping
curtallments as non-compensable, however, we can go no further with itsargument. In
defendant’ sview, not even the February 14, 1992, issuance of the biological opinionwas
auffident to confer lighility on the federa government because the opinion placed no
congraintson DWR'’ soperations. Thisinterpretation, we believe, is contradicted both by
the text of the opinion and by the testimony presented at tridl.

13 Despite the concerns expressed by Mr. Gage and Mr. Potter, plaintiffs offered
no evidence that crimina sanctions had ever been consdered, muchlessinitiated, agang
DWR or its employees, and the likdihood of such an enforcement action—particularly in
light of DWR'’ s on-going participationinthe consultation process—seems, at best, remote.

14| ndraft form, NMFS' s reasonable and prudent aternativescaled for the dosing
of the Suisun Marsh Sdlinity Control Gatesin an effort to divert water and fish out of the
Sacramento River. Mr. Potter objected to this approach at the February 3 meeting,
however, fearing that the closure would grestly compromise water qudity in the marsh.
Inorder to addressthis concern, NMFS developed a program calling for the closing of a
number of small, unscreened water diversonsto dlow the Suisun Marsh Sdlinity Control
Gatesto remain open, thereby protecting the fish that madeit into the Suisun Marshrather
than attempting to exclude them from the marsh dtogether.
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In acover letter issued with the February 14, 1992, biologicd opinion, NMFS
notedthat it believed certain actions were “ necessary to protect winter-run chinook salmon
in 1992 given the criticd condition of the species and the last severd years of drought
experienced by Cdifornia” Includedintheseactionswasthe* closing [of] the DeltaCross
Channd gates for an extended period to reduce diversion of juvenilesinto the delta”

In the attached biologica opinion, NMFS observed that the “data strongly
suggeststhat the closure of the Cross Channe gatesduring norma and low flow years such
as 1992 can yidd amgor increase [in] the surviva of winter-run chinook salmon in the
Deta” The opinion went on to conclude that the migration plan then being followed by
BORand DWRwas“inadequate’ and that the “ proposed operation of the Cross Channdl
gates from February through May in 1992 will adversely impact the surviva of the 1991
winter-run chinook salmon year-class during the pesk Delta outmigration period.”

As part of its reasonable and prudent dternatives, NMFS suggested that the
agencies “[mlaintain the Delta Cross Channdl Gatesin the closed position from February
1 through May 1 to reduce the diversonof juvenile winter-run outmigrantsinto the Delta.”
Elaborating onthis point, NMFS observed that “[a]sof February 3, the gates of the Delta
Cross Channd have been closed to mitigate the impacts of [BOR] and State Delta
operations onwinter-run chinook salmon.” NMFS recogni zed, however, that bothDWR
and BOR would “be required to reduce Delta water export operations’ in order to
“maintain Delta water quality standards with the Cross Channd gates closed.” NMFS
additiondly noted that BOR had estimated that the gate closurewould “result in pumping
reductions of about 1,000 cfs per day and an export loss of 149,000 [acre-feet] from
February 1 through May 1 (CVP and State Water Project combined).”

Indefendant’ sview, the language of thereasonable and prudent dternativesmerdy
recognized that water quality-related pumping reductions might result from the closing of
the cross channd gates but did not itsdf direct that pumping be reduced or identify the
decrease in pumping with a benefit to the sdmon. Indeed, Mr. Stern, the author of the
biologica opinion, acknowledged that insofar as DWR was concerned, there were no
specific requirements in the February 14, 1992, opinion directing it to act. Thiswasthe
case, Mr. Stern testified, because the congraints that might otherwise have been deemed
necessary were essantidly in place: “the water projects proposal included a minimal
amount of delta pumping and [NMFS] anticipated a minimd amount of incidentd take
would result and did not see the need for additiona measures based on that project
description.”

Thereis, of course, no question that the languege of the February 14 biologica

opinionislessexpliat thanthe limitations set forthinthe April 27, 1992, amendment, which
specified that DWR and BOR mug “redtrict operation of the Banks Pumping Plant and
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Tracy Pumping Plant to amaximum combined water export rate of 1,200 [cubic feet per
second] 1 minute after midnight on April 11 through April 30, 1992.” Y €, dthough the
biologica opiniondid not restrict pumping as emphaticdly as did the April 27 amendment,
the opinion nevertheless endorsed a number of operating conditions—including the
continued closure of the cross channel gates and the concomitant reduction in SWP
pumping—that were integrd to NMFS's overdl findings. Inlight of this determination,
BORand DWR could hardly have reversed course with regard elther to the gate closure
or to their repective pumping curtailments.

This fact, we believe, confers liability for the April 1992 pumping reductions
squarely ondefendant. While we are unable to charge the federa government with actions
the state has taken of its own accord, we are equdly unwilling to alow it to avoid
respong bility for measuresthat, though initialy implemented by the Sate, are nonetheess
subsequently incorporated into the federal government’s ecological and hydrologica
regime. In relying on the status quo to achieve its objectives, in other words, NMFS
essentidly ratified these procedures and, in doing so, incurred lidility for them. The
issuance of the February 14, 1992, biologica opinion, bolstered by the more explicit April
27, 1992, amendment, put the state on notice that its actions were directly subject to
restrictions under the ESA. We thus conclude that water losses from April 3-27, 1992,
are properly identifiable withfedera actionand are therefore compensable under the Fifth
Amendment.

B.

Defendant’s second chdlenge to plaintiffs alocation modd was directed at
plantiffs clam for unscheduled water in 1993 and 1994. Expertsfor both parties agreed
that DWR would have made Artide 21 water avalable as of February 1993 and that
Tularewould have received 34,400 acre-feet of that water. Defendant further conceded
that an additiona 54,000 acre-feet of interruptible water would have been available in
1994. Defendant argued, however, that plaintiffs had no lega entitlement to Article 21
water because at least one of the requirements for declaring the availability of such
water—that the SWP have excess capacity—was not met.™®

15 Defendant additiondly argued that the availability of Article 21 water was
subject to DWR’ s independent obligation under boththe Cdifornia sate condtitution and
Water Right DecisionD-1485 to protect fish and wildlife. Defendant provided uswithno
evidence, however, to suggest that state water qudity standards would have prevented the
digtributionof Artidle 21 water in 1993 and 1994, or to refute Mr. Long’ sconclusionthat

(continued...)
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Pursuant to the water contracts with DWR, Artide 21 water was to be made
available when, after “appropriate alowance for holdover storage,” the supply of project
water exceeded the “total of annud entitiements of dl contractors for that year.” In
practice, DWR generdly declared Article 21 water available whenthe San Luis Reservoir
was full or virtudly full, whencontractor’ s Table A alocations were otherwise being met,
and whenaufficent water existed to meet state water quality standards. 1n 1993, each of
these conditions was satisfied: the reservoir wasfull, excesswater was dill available to be
pumped in the Delta, and DWR was meeting the normal requests of its contractors (the
contractors ultimately received 100 percent of their annua entitlement requestsin 1993).
Smilaly, in1994, dthough DWR would ultimately deliver only 50 percent of the Table A
entitiementsfor the year, defendant conceded that excesswater inthe early part of the year
would have caused DWRto declare Article 21 water available from January until March
30.

Given these facts, we are bound to conclude that even if plaintiffs right to Artidle
21 water was a conditional one, this condition had nevertheless been met. Mr. Long
tedtified that but for the ESA curtailments on pumping, Article 21 water would have been
ddivered. In light of this tesimony, offered by the individud essentidly respongble for
making such adetermination, we have no doubt that interruptible water would indeed have
been avallable during the years a issue.

C.

Our condusions that the water impact for April 1992 resulted from ESA
redrictions and that plaintiffs possessed an entitlement to interruptible water in 1993 and
1994 does nat, in defendant’ s view, end our inquiry. Plaintiffs cannot recover for the full
extent of these losses, defendant argued, because much of this water would never have
been dlocated to plantiffsin the first ingtance.

In support of this postion, defendant offered the testimony of Mr. Curtis E.
Spencer, aformer DWR employeewithayear-and-a-half’ sworthof experience managing
DWR'slong-term water supply contracts. Inhisreport, Mr. Spencer essentialy adopted
the cdculations for pumping foregone provided by Mr. Snow but offered a number of
chdlenges to Mr. Long’s dlocation scheme. Mr. Spencer concluded, for instance, that
DWR would not have allocated the 137,000 acre-feet Mr. Long contended it would have

15(...continued)
DWR would in fact have declared such water available.
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digtributed in 1992, but would instead have retained that amount in storage for use the
folowingyear. Similarly, Mr. Spencer asserted that of the gpproximately 193,000 acre-
feet available for pumping in 1994, 139,309 of this amount would have been stored to
support exigting alocations, with 53,691 to be distributed as Article 21 water.

Mr. Spencer offered amyriad of rationad esfor hisconclusons. Because 1992 was
the sxth consecutive year of drought and was classfied as a critically dry year, Mr.
Spencer argued that DWR’s main operational goal would have been to fill the San Luis
Reservoir—the facility used to store water in the winter months for delivery to the water
contractors in the summer.  Although DWR ordinarily sought to have the reservoir filled
by April of each year, its water supply wasaready short 50,000 acre-feet of water as of
the April 1, 1992, water forecast. Thisfact, Mr. Spencer contended, would have caused
DWR to make up for the shortfdl by storing the 137,000 acre-feet of water distributed in
Mr. Long's modd, thus providing an 87,000 acre-feet cushion in its water supply.

The need for such a cushion was particularly important, Mr. Spencer continued,
in light of uncertainties related to possble changes in state water quaity standards then
under consideration by the State Water Resources Control Board as set forth in a draft
decison issued in December 1992. Although the decison was never implemented (and
wasinfact withdrawvnin April 1993), the possihility of heightened standardswould, inMr.
Spencer’ s view, have dictated the need for a conservative approach to water alocation.
Indeed, Mr. Spencer argued that such a cautious approach was evidenced by DWR'’s
decision to hold back three-quarters of the 20,000 acre-feet of groundwater available in
September 1992, didributing only 5,000 acre-feet to the contractorsand reservingtherest
to support exigting alocations.

Infurther support of his contention that the 137,000 acre-feet of water would not
have been digtributed to plaintiffs, Mr. Spencer pointed out that DWR had aready made
two dlocationsinMarch 1992, increasing the contractors Table A dlocations on March
910 35 percent of their requests (inresponseto several late-February/early-Marchstorms)
and to 45 percent on March 20. Mr. Spencer testified, however, that DWR was not yet
aware, as of the March 20 dlocation, that cutbacksin pumping would occur in April under
the ESA. The March 20 dlocation, in other words, had dready identified and dlocated
the amount of water forecasted to be available inthe water supply for April, without regard

16 Mr. Spencer explained the discrepancy between his water impact number of
193,000 acre-feet and Mr. Snow’ s water impact number of 209,000 acre-feet by nating
that Mr. Snow’s number included a demand for Artidle 21 water by Tulare that Mr.
Spencer had not had available to him and that he had not therefore incorporated into his
cdculations.
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to possble pumping curtallments. Thus, in Mr. Spencer’s view, any decrease in water
resulting from the ESA redrictions did not affect the dlocations made to plaintiffs, but
rather came out of the margin of error in the water supply.

Mr. Long's digtribution model was additionaly flawed, Mr. Spencer argued,
because it was inconsstent with the way DWR had higtoricaly alocated water. As an
initid matter, Mr. Spencer observed that DWR generdly dlocated water only in
increments of five percent of the tota Table A requests. Thus, in 1992, when the water
contractors had requested atotal of 3,600,000 acre-feet of Table A water, Mr. Spencer
contended that DWR would not have alocated water inincrements of less than 180,000
acre-feet, making the 137,000 ditributed in Mr. Long’'s modd insufficient to warrant
dlocation.

The inconggencies continued, in Mr. Spencer’s view, with Mr. Long's
identificationof the contractorsthat would have recelved the lost water. Accordingto Mr.
Spencer, Mr. Long incorrectly excluded from additional alocations contractors that at
year's end had not taken their entire entittement amount, under the theory that those
contractors had aready had thar water needs met for the year. Mr. Long accordingly
alocatedwater lost under the ESA only to those contractorsthat had accepted the entirety
of ther approved Table A entittement and that would presumably have had additional
demand.

Mr. Spencer objected to Mr. Long' s*unmet need” approach, however, because
it relied on information—year-end totals—that would not have been available as of the
date of the dlocations.  This approach was further defective, Mr. Spencer maintained,
because it was a method that had not been used to alocate water in the quarter century
of the SWP's operations. Asto the latter point, Mr. Spencer argued that DWR would
have alocated additiond water in1992 in the same way it had dlocated water on March
20 and September 8 of that year, i.e., based onthe contractors' requests, indudingthe 14
contractors Mr. Long had excluded from consideration.

Mr. Spencer raised Smilar objectionsto Mr. Long's alocation model for 1994.
While Mr. Long concluded that 144,000 acre-feet would have been distributed in May
1994, Mr. Spencer surmised that no additiona Table A dlocations would have been made
that year. Mr. Spencer did concede, however, that an additional 634,000 acre-feet of
Artidle 21 water would likdy have been avalable from January through March 1994,
45,967 acre-feet of whichwould have been ddlivered to Kern County and 14,000 acre-
feet to Tulare.

In support of his concluson that DWR would have made additiona Artide 21
water avalable from January until March 1994, Mr. Spencer observed that DWR was
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dready medtingits Table A entitlementsduring the first three months of 1994, and that the
water project had no placetostore extrawater because itsshare of the San Luis Reservoir
remained ful until March 30, 1994. Under these circumstances, Mr. Spencer argued,
DWR would either have had to make the excesswater available to the water contractors
inthe form of Article 21 water or haveit lost to sea.

Mr. Spencer testified, however, that the surplus of Article 21 water did not
trandate into the possbility of increased Table A dlocations. In explaining this ssemingly
contradictory result, Mr. Spencer noted that DWR had, pursuant to a compromise with
itswater contractors, already alocated some 333,000 acre-feet of water above what was
forecasted to be available initswater supply.'” Thus, even after the contractors had turned
back some 175,000 acre-feet, DWR was till short 15,000 acre-feet by May 19, 1994.
As a further aspect of the compromise with its water contractors, DWR redlocated
50,000 acre-feet of the turned-back water on May 25, 1994, with the result that DWR
was 65,000 acre-feet short of its dlocation by May 31, 1994, and the Oroville storage
facility was projected to miss its September 30, 1994, target by 15,000 acre-feet. Asa
consegquence of these shortfdls, Mr. Spencer concluded that DWR would not have
dlocated additiona Table A water in 1994,

Mr. Spencer did dlow for the posshility, however, that DWR would have
delivered the remainder of the turned-back water if the water lost under the ESA had been
avalable to it. Under this dternate scenario, Mr. Spencer envisoned that the remaining
amount of the turned-back water—some 125,000 acre-feet—would have beendlocated
on May 25, 1994, leaving the water supply 50,000 acre-feet short of the alocation
amounts. He deemed this prospect “remote,” however, since it would have put DWR
back into an overdraft Stuation even if the pumping curtaillment had not occurred. Mr.
Spencer thus concluded that the pumping reductions in 1994 had no impact on the
contractors entitlement amounts because the additional water would only have served to
make up for the shortfall occasioned by DWR's over-alocations.

1 DWR's over-alocation was addiberate one that resulted from a compromise
withitswater contractorsinearly 1994. At theend of December 1993, DWR announced
its intention to deliver water by allocating to each contractor 50 percent of the highest
amount used by that contractor in the previous ten years, an approach that led to a
December 9, 1993, alocation of 1,559,000 acre-feet. When the water contractors
objected to this alocation method, however, DWR eventudly agreed to redllocate the
water on February 3, 1994, thistime based on Table A entitlements. Because DWRhad
agreed as part of the compromise not to lower itsinitidly proposed alocation amounts,
DWR intentionally allocated 2,033,000 acre-feet in February—some 333,000 acre-feet
more than was forecasted to be available.
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Despite the comprehensiveness of Mr. Spencer’ sreport, plaintiffs, we conclude,
made the more compdlling case. In endorang plaintiffs alocation modd, we bdieve it
ggnificant, as an initid matter, that Mr. Long, a 40-year veteran of DWR, was the
individud essentidly charged with the responsihility for making alocation decisons for
DWR during the period in question. This fact renders hisjudgment asto how DWRwould
have dlocated the logt water virtualy unassailable, and contrasts sharply with the limited
experience of Mr. Spencer who acknowledged having no direct experience with the
engineering and anaytical processes used by DWR to dlocate water. That Mr. Snow’s
origind caculations were prepared for use by DWR rather than in anticipation of litigetion
lends them an additiona eement of credibility.

More sgnificantly, however, Mr. Snow and Mr. Long’s conclusions strike us as
DWR’s more credible course of action. We cannot accept Mr. Spencer’ s assertion, for
ingtance, that 137,000 acre-feet would have beenhdd over at the end of 1992 rather than
digtributed to the water contractors. It is clear from the testimony of numerous witnesses
that providing water to the contractors was a paramount goa of the SWP. Mr. Spencer
himsdlf acknowledged that it was“the custom of the Department to make water available
when they can to contractors.” While DWR would no doubt have done so responsibly,
i.e., keeping inmind the conservation concerns raised by Mr. Spencer, there is nothing to
convince us that the retention of water would have beenrequired or even desirable under
the circumstances presented.

Mr. Spencer’ s assertion that DWR would not have made additiond dlocations in
1992 depended on severd assumptions that seem to us unlikdy, if not completey
implausble. Hisconclusionwaspredicated, for instance, dmost exclusvely onthefact that
the April 1, 1992, water forecast projected that the Oroville storage fecilitywould fdl short
of itstarget for September 30, 1992. Mr. Spencer conceded, however, that as early as
April 30, 1992, DWR was aware that Oroville was 900,000 acre-feet over target.
Indeed, cross-examination revealed that both the San Luis Reservoir and the Oroville
Reservoir were above target as of September 30, 1992, with the San Luis Reservoir
holding some 286,000 acre-feet more water than the 100,000 acre-feet target that DWR
attempted tomantan at year’ send. Such factsindicate, at aminimum, that Mr. Spencer’s
caution in alocations was far from necessary.

In light, then, of the over-abundance of water in 1992 and of DWR’s policy of
alocating as much water as possible to its contractors (going so far asto dlocate amere
5,000 acre-feet in September 1992), it seems inconceivable that DWR would not have
alocated the additional water associated with the ESA pumping redtrictions. This is
epecidly the case snceMr. Spencer’ s proposed carry-over of water from1992 to 1993
would not, by his own admisson, have increased entittement ddiveries in 1993
(contractors received 100 percent of their Table A entitlementsin that year) and would
have increased the time-frame in which Article 21 water was available by only 12
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days—fromFebruary 11 to February 23—a period for whichMr. Spencer was uncertain
if additional demand for such water actudly existed. Such anon-beneficid use of water,
particularly one that carried with it next to no operational advantage to DWR, flatly
contradicts both the testimony of DWR officiads as to how water would have been
alocated and the operating policies of DWR more generdly.

Nor are we persuaded that DWRwould have refrained from alocating the water
under the theory that the amount did not condtitute five percent of the annua entitlement.
Mr. Spencer acknowledged that his five-percent rule was not awritten requirement, and
Mr. Long testified that, to hisknowledge, the practice had never been followed by DWR.
Indeed, the evidence confirms that DWR’s policy was to ddiver dl available water to the
contractors, and it had hitoricaly done o, including in September 1992 and May 1994,
even when the amounts did not totd five percent of the water contract entitlements.

Mr. Spencer’s critique of Mr. Long’'s “unmet need” method of alocation is
gmilaly unavailing. While such an gpproach may not have congtituted DWR’s usud
method for alocating water, we need ook no further than February 1993 for analocation
by DWR based on the contractors unmet needs—a digtribution unhampered by the
absence of year-end water totals. Regardiessof the frequency with which DWR relied on
this method, however, Mr. Spencer’ s criticism goes only to the divison of any recovery
among plantiffs and not to the magnitude of defendant’s ligbility. Under these
circumstances, we see no reason to reect the distributions plaintiffs have provided.

Nor as afind matter can we accept the premise that DWR would have refrained
fromddivering the additiona water identified by Mr. Snowfor 1994. While Mr. Spencer
relied heavily onthe fact that DWRwasin essence over-extended in its water dlocations,
this over-dlocation was, as we explained above, adeliberate, policy-motivated actionon
the part of DWR. Because DWR had intentiondly chosen the very position it found itself
in, and had in fact dlocated an additiond 50,000 acre-feet in May 1994 despite the
projected deficit, we see no reason to conclude that DWR would have departed from its
long-standing practice of meking as much water available as possible to its water
contractors. Thisis especidly the case snce DWR was ultimetdy able to deliver only 50
percent of Table A requests for 1994.

Giventhesefacts, we believe the most likdy course of action would have beenthe

dternate scenario Mr. Spencer himself presented: the delivery in May 1994 by DWR of
the 125,000 acre-feet of turned-back water, a quantity more than suffident to cover
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plantiffs dam of 120,892 acre-feet of Table A water.’® Combining that amount with
plantiffs dam for 1992 and 1993, we are thus left with Table A water losses in the
amounts of 114,635 acre-feet for the period April 3-27, 1992'° and 120,892 acre-feet
for 1994, and Artide 21 water losses in the amounts of 34,400 acre-feet for 1993 and
59,967 acre-feet for 1994.

Il. The VdAue of Water Taken

Having established the quantity of water taken from plaintiffs we turn now to the
compensation owed them for their loss. In support of therr respective far market vdue
cdculations, the parties offered the testimony of two vauation experts. Mr. Robert A.
Krieger, aregistered dvil engineer, appearing for plantiffs and Mr. StevenHerzog, ared
estateapprai ser pecidizinginnatura resource va uations, testifying on bendf of defendant.
The two experts agreed, in the broadest terms, on the basic methods for appraisng
plantiffs property right: the income capitdization approach, the reproduction cost
approach, and the salescomparisonapproach. Mr. Krieger and Mr. Herzog additionally
shared the view that the income capitdization approach was ingpplicable in the present
case because a one-time quantity of water (asdistinguished from a perpetud water right)
produces no income stream. It is there, however, that the smilarities in the experts
models ended.

The disagreementsbetween Mr. Krieger and Mr. Herzogfdl into essentidly three
categories. the gppropriate gpplication of the various appraisa methods and the weight
that should be accorded to each, the date onwhichthe property interest should be valued,
and the impact of water delivery costson the determination of far market vaue. Together,
these differences accounted for an average divergence in the experts far market vaue

18 Although plaintiffs did not break their 1994 claim down into separate amounts
for Table A water and Article 21 water, Mr. Spencer testified that Kern County had
requested 45, 967 acre-feet of Artide 21 water in 1994 and that Tulare had requested an
additional 14,000 acre-feet. Subtracting those amounts from plaintiffs total 1994 dam
of 180,859 acre-feet leads to afigure of 120,892 acre-feet of Table A water.

191t is unclear from the record whether, in rgecting plaintiffs taking claim for
February 1992, we should subtract from plaintiffs recovery the entirety of the 23,351
acre-feet associated with that period, or merdy the portion of the non-compensable
losses—18,755 acre-feet—that is proportional to plaintiffs clamed share of the 1992
water loss. (Plaintiffs claimed 110,830 acre-feet of the tota projected water loss of
137,986 acre-feet, or 80 percent). This opinion presumes the latter, but is open to
revison upon natification by plaintiffs.
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cdculations of more than $46 per acre-foot.

Mr. Krieger, for his part, favored the sales comparison approach—an appraisal
of plantiffs property interest based on a consderation of comparable water sales
transactions. Chief among the comparable sdles Mr. Krieger contemplated were those
conducted by the Drought Water Bank, a program established by the governor of
Cdiforniaand administered by DWRto secure excesswater fromsdlersnorth of the Delta
for sde to water users in the south.° In Mr. Krieger' sview, the Drought Water Bank
sdesrepresented the best measure for valuing the water taken from plaintiffs because the
sdes occurred a the same time and place as the taking of plaintiffs water rights, and
represented an expense plantiffs actudly incurred in the partiad replacement of their lost
water.

Rdying, then, onthe prices established by the Drought Water Bank, Mr. Krieger
derived a vaue, under the sales comparisonapproach, of $68.38 per acre-foot for 1992
and 1993, and $66.34 per acre-foot for 1994 (the actual price paid for Drought Water
Bank purchasesin1992 and 1994). In order to account for the fact that Drought Water
Bank sdes could not have been ddivered in the absence of the SWP, however, Mr.
Krieger combined the vaue he caculated under the sales comparison gpproach with the

20 |n describing the mechanics of the Drought Water Bank, Mr. Krieger tetified
that DWR entered into contractswithprospective water buyers that set an upper limit on
the total price the buyers were willing to pay for water, induding amounts set aside for
adminidraive expenses and carriage water losses. Keeping this price limitation in mind,
DWR in turn negotiated with prospective sellers to reach a price not in excess of this
contractually set amount. 1n 1992, for instance, water users south of the Delta collectively
contracted to pay up to $90 per acre-foot (representing a vaue of no more than $60 per
acre-foot for the water, $25 per acre-foot for carriage and other hydrologic losses, and
$5 per acre-foot for adminigtrative expenses), leading DWR to make an initid offer to
prospective sdlers of $40 per acre-foot. After aseries of negotiations, DWR ultimately
agreed to pay the sellers $50 per acre-foot, which trandated into a price for the buyers,
not including transportation costs, of $68.38 per acre-foot.

DWR repeated this processin 1994, with prospective buyersagain placing alimit
on the price they were willing to pay for the water— this time of $50 per acre-foot
(excdudve of the cost of adminidrative expenses and carriage water losses)—and DWR
again gpproaching prospective sdllers with an offer to purchase surplus water at $40 per
acre-foot. Asin 1992, the sellers eventually agreed to a price of $50 per acre-foot,
leading to afind charge, including carrying and administrative cogts, of $66.34 per acre-
foot.

22



value he reached under the reproduction cost approach,?! resulting in a weighted total
comprised of 95 percent of the former and five percent of the latter. Using this method,
Mr. Krieger thus concluded thet the fair market vaue of the water lost was $72 per acre-
foot in 1992 and 1993, and $70 per acre-foot in 1994.%

Like Mr. Krieger, Mr. Herzogalso considered the Drought Water Bank salesas
an dternative source for the lost water. Mr. Herzog rejected Mr. Krieger's approach,
however, on the ground that the Drought Water Bank sales represented the upper range
of the market vaue for water as evidenced by the fact that the amount of groundwater
pumped in the Kern County/Tulare service areas during the years 1992-1994 far
exceeded Drought Water Bank purchases. Had the Drought Water Bank prices been
truly competitive, Mr. Herzog argued, water users would have purchased far more water
from the Drought Water Bank rather thanrelying on pumped groundwater. In 1992, for

2L InMr. Krieger’ sview, the correct way to reproduce plaintiffs property interest
under the reproduction cost approach was not to vaue groundwater as did Mr. Herzog,
but to caculate the cost of reproducing the mechanism by which the water was provided,
i.e.,, the SWP. Thisexercisecould beaccomplished, Mr. Krieger contended, by assessing
the vdue of DWR's long-term water supply contracts. Toward this end, Mr. Krieger
compiled what he described as “reproduction cost data’ —nine permanent transfers of
SWP annual entitlementsfrom 1994 to 2003. Inorder to determine the vadue of plaintiffs
property right, Mr. Krieger amortized each of the sdes over the 41 years remaininginthe
SWP contract period to calculate the annual per-acre-foot cost pad by the purchaser.
To this number, Mr. Krieger then added SWP incrementa costs (to reflect additiona
trangportation charges borne by the purchaser) and Deltawater charges (acharge paid by
al water contractorsto mantain SWP conservationfadilities) to account for the fixed costs
the purchaser had assumed under the contract. Mr. Krieger divided the total by .65 to
reflect the fact that contractors could, on average, only expect to recelve 65 percent of
their annud entittement inagiven year, then adjusted that number by the Consumer Price
Index to account for the fact that the water sdes occurred in different years. Using this
method, Mr. Krieger derived a weighted average unit reproduction cost for plaintiffs
property right of $140 per acre-foot in1992, $144 per acre-foot in 1993, and $147 per
acre-foot in 1994.

22 Mr. Krieger and Mr. Herzog each made adjustments to the vaues calculated
under thar respective appraisa methods, with Mr. Krieger adding, and Mr. Herzog
subtracting, the cost of transporting water from the Delta to plaintiffs service aress,
resulting, in Mr. Krieger's case, in aclamed recovery for Tulare of $85.55 per acre-foot
in 1992, $82.34 per acre-foot in1993, and $83.84 per acre-foot in 1994, and a claimed
recovery for Kern County of $89.45 per acre-foot in 1992 and $87.65 per acre-foot in
1994. We address the correctness of these adjustments below.
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instance, Tulare pumped 216,000 acre-feet of groundwater but purchased only 31,550
acre-feet of water from the Drought Water Bank, representing less than 13 percent of its
total water consumption. Similarly, Kern County pumped 1,795,200 acre-feet of
groundwater in 1992 but purchased only 8,170 acre-feet from the Drought Water Bank
during the same period. In 1994, this trend continued, with Tulare buying only 14,905
acre-feet fromthe Drought Water Bank but pumping 92,000 acre-feet, and Kern County
buying 45,128 acre-feet but pumping 1,895,800 acre-feet.

In Mr. Herzog' s view, these figures confirmed that groundwater pumping, rather
than Drought Water Bank sales, represented the market’s actua response to reduced
surface ddiveries in the 1992—1994 time-frame. From that fact, Mr. Herzog concluded
that the reproduction cost approach, as measured by the costs of pumping the
groundwater, was the best method for gppraising plaintiffs property interest. Based on
that method, Mr. Herzog thus caculated the fair market vaue of plaintiffs Table A water
as $55 per acre-foot for each of the years in question, reflecting the actua cost of
pumping, plus a$5 profit.3

In attempting to reconcile the experts postions with regard to the appropriate
method of appraisal, we note that neither expert’ sreport wascompletely free of difficulties
Paintiffs presented convincing evidence, for example, that Mr. Herzog' s estimate of $30
per acre-foot for the power cost of extracting groundwater was less thanhdf of the actua
power cost in Kern County during the period in question.* Similarly, Mr. Herzog

2 In order to determine the compensation owed to plaintiffs, Mr. Herzog
subtracted the costs of trangporting the water fromthe Deltato plaintiffs respective service
areas under the theory that Kern County and Tulare would have been responsible for
variable costs associated with the SWP water delivery and would have had to pay
approximately $15 per acre-foot in trangportation costs to get the water, vaued at $55 in
their service areas (as evidenced by on-Site groundwater costs), to their pumping plants.
In this way, Mr. Herzog calculated a vaue for the water in the service area of $41 per
acre-foot for Tulare in 1992 and 1994, $38 per acre-foot for Kern County in 1992, and
$37 per acre-foot for Kern County in 1994,

4 Inareport titled “ Economic Impacts of the 1992 Drought Y ear: An Andysis of
Economic Costs in Kern County,” Northwest Economic Associates, afirm retained by
Kern County, indicated that the average depth of groundwater in Kern County was 400
feet, with an associated estimated pumping cost of $71 per acre-foot. A smilar report
titled “ Economic Impacts of the 1992 Cdifornia Drought and Regulatory Reductions on
the San Joaguin Valey Agriculture Industry,” prepared by the same organization for the
San Joaquin Valey Agriculturd Water Committee, caculated a $70.19 per acre-foot

(continued...)
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assumed an average groundwater depthof 200 feet whenthe record demonstrated insteed
an average depth on the order of 400 feet. Findly, Mr. Herzog failed to attach any vaue
to the actua water, separate from the pumping, in spite of the fact that the right to the
water itsdf, paticularly in an overdrawn basn, could be acquired only through the
purchase of overlyingland, the purchase of the water right, or the banking of water through
a recharge fadlity. Accounting for these revisons, plaintiffs maintained that the correct
cdculaionfor groundwater pumping costs was $71 per acre-foot in 1992, $72in 1993,
and $70in 1994.

Mr. Herzog's approach was additiondly flawed, in plantiffs view, because
groundwater was unavailable to hdf of the Kern County serviceareaand did not therefore
sarve as an adequate replacement for SWP water.? The appropriateness of groundwater
as a ubdtitute was further undermined, plaintiffs argued, by the fact that the Kern County
basin fromwhichthe groundwater wasto be drawn was in overdraft condition(i.e., water
was being withdrawn faster thanit could be replenished) by some 600,000 acre-feet per
year.

Although Mr. Herzog offered various responses to these charges, many of
plantiffs criticiams dtrike us as vdid. The testimony reveded, for instance, that the actud
pumping costs of individua contractors were much higher than Mr. Herzog's numbers
indicated.?® And while Mr. Herzog may have been correct that contractors that had
access to groundwater would not have been limited in the amount they could have
pumped, this fact does not judify his falure to assgn a vaue to the water itself or his
reliance on groundwater as asubgtitutefor SWP water when the Kern County basin was
in an overdraft condition. Thisis especidly the case Snce Mr. Herzog addressed the fact
that dmog hdf of the Kern County service area had no access to groundwater by

24(_..continued)
energy cost associated with pumping groundwater.

25 Mr. Phillip D. Nixon, manager of the Lost Hills Water District, testified that the
Lost Hills Digtrict had no access to groundwater in 1992, 1993, or 1994 because it was
located outside the Kern County groundwater basin.

26 Mr. William A. Taube, manager of Wheder Ridge-Maricopa Water Storage
Didtrict, tetified, forinstance, that the Whed er Ridge district constructed Sx welsin 1991
and 1992 that produced 5,419 acre-feet of return flow (rather than native groundwater)
at an average cost of $134 per acre-foot in 1992 (or $114 per acre-foot when adjusted
back to the Delta). Smilaly, Mr. James C. Josephson, alandowner inthe Wheder Ridge
area, tedtified that the cost of running hiswel, built in1991 and producing alittle over 500
acre-feet of water, was $128.32 per acre-foot, without figuring in capital repayment.
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presuming that contractors with groundwater would essentiadly sdll it to those without.?’

Mr. Krieger’' s gpproach, however, was not without itsshortcomings. Defendant
charged, as an initial matter, that Mr. Krieger’smodel ignored the fact that water would
inevitably have beenlost betweenthe Deltaand plaintiffs serviceareas, withthe result that
plaintiffs daimed a greater amount of water than they would actually have received. Mr.
Krieger's concdusons were additiondly defective, defendant argued, because his
interpretation of the reproduction cost approach unnecessarily accounted for the costs of
recongtructing the SWP. Indeed, Mr. Krieger’ supward adjustment to the Drought Water
Bank prices based on the cost of reproducing DWR water supply contracts adopted an
dement that seemed arbitrary in amount and unreflective of what we believe to be the true
costs of reproducing the water lost.  Perhagps most troubling, however, Mr. Krieger's
method led to a vaue higher than contemporaneous saestransactions would suggest was
reasonable, withthe strange result that plaintiffs would receive moreper acre-foot of water
under his cdculaions thanthey actudly paid to the Drought Water Bank for areplacement
unit of water.?®

%" In order to get around the fact that dmost half of the Kern County service area
had no accessto groundwater, Mr. Herzog proposed ascenario under whicha contractor
withaccessto both SWP water and groundwater would have sold itsgroundwater for $55
(the cost of pumping plus a $5 profit) to a contractor without access to groundwater.
Under thishypothetica, Mr. Herzogpresumed that both contractors would continue to pay
the fixed costs associated with the SWP—approximately $94 in 1992—as wdl as the
variable costs associated withany SWP water deliveriesreceived. Becausethefixed costs
associated with the SWP were “sunk” costs, Mr. Herzog maintained that Contractor A
would have been willing to pay $112 for itsown unit share of SWP water while essentidly
resdling the unit (or its groundwater equivaent) to Contractor B for $55 in order to
capture the $5 profit.

Regardless of the economic feeshility of this scenario, however (something
plantiffs serioudy questioned), Mr. Herzog acknowledged that he could point to no sde
of groundwater during the period in question by the entity that pumped the groundwater.
Consequently, we find Mr. Herzog's hypothetical too speculative to overcome the
objection that groundwater was unavailable to much of the Kern County service area.

28 Tulare seeks recovery inthe amount of $85.55 per acre-foot for 1992, athough
it paid only $81 per acre-foot (induding transportation costs) for its Drought Water Bank
purchases in that year. Similarly, Kern County clams $89.45 per acre-foot in
compensation, but paid only $83 per acre-foot for its Drought Water Bank purchasesin
1992.
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In light of these difficulties, we are unable to conclude that either Mr. Krieger’s or
Mr. Herzog' s vauation model accurately measured the fair market vaue of the water lost.
A much better indication of value, we believe, are the prices set by the Drought Water
Bank sdles—arm’ s-length transactions that most closely gpproximate an open market for
water at the precise time when plantiffs would, as the result of ESA-imposed pumping
curtallments, have entered such a market. Indeed, the use of the Drought Water Bank as
a replacement market for water was more than theoreticd: in the face of the ESA
cutbacks, plantiffs purchased some 110,000 acre-feet of water over the three-year
period. Among the replacement options plaintiffs faced, in fact, the Drought Weater Bank
aone provided a subdtitute that was available to dl plaintiffs.

Defendant argued, however, that the Drought Water Bank prices were not the
result of competitive forces in an open marketplace, but were ingead the product of a
government program that stood between the buyers and the sdllersand that added costs,
suchas contract adminigtration expenses, that would not otherwise have been dictated by
supply and demand. Y et, dthough DWR indeed acted as an agent for both the buyersand
the sdlersand in many ways monopolized the water sales during the years in question,
there is every indication that the prices it set werethe product of negotiated, arm’ s-length
transactions withwilling participantson either side. In both 1992 and 1994, for instance,
prospective buyersauthorized a pricefor Drought Water Bank water that was higher than
they were ultimatdy required to pay. And in each of those years, prospective sellers
rejected DWR' sinitid offers, negotiating for a 25-percent increase over DWR' sarigindly
proposed price. These facts convince us that the Drought Water Bank prices in fact
reflected the going rate for water purchases at the rdevant time.

Nor do we accept defendant’ s contention that the Drought Water Bank sales
necessarily represented the upper end of the price scae or else they would have
condtituted a larger portion of overdl water acquistions. As plaintiffs pointed out, had
groundwater been less expensive thanwater fromthe Drought Water Bank and had it been
available to meset all of the counties needs, there would have been no reason to buy
Drought Water Bank water at dl. The evidence demongtrates, however, that the Drought
Water Bank sold some 332,251 acre-feet of water in 1992 and 1994. It is additiondly
worthy of note that the water contractors historically had relied on groundwater to meet
thar consumption needs independent of ESA-caused or naturdly occurring shortfalls.
(Groundwater comprised an average of 39.3 percent of the total water supply for the
period 1970-1994, for instance, while SWP ddliveries averaged only 21.5 percent.) We
are therefore unable to accept the connection defendant draws between the amount of
groundwater pumped and its cost relative to other water supply aternatives.

Choosing, then, to rely on the Drought Water Bank prices to cdculate the vaue
of plantiffs property interest, we thus conclude that the far market vaue for plantiffs
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Table A water was $68.38 per acre-foot for 1992 and $66.34 per acre-foot for 1994.
VduingArticle 21 water for 1993 and 1994, however, presents a decidedly more difficult
case.

Because 1993 was an exceedingly wet year, water contractors received the full
amount of their Table A requestsin1993 and DWR had no reasonto inditute the Drought
Water Bank. The water supply, in other words, more than met the demand for water and
the best indication of market vaue—the Drought Water Bank—was therefore not in
operation. In addition, Mr. Krieger testified that no other water saes occurred in early
1993 against which a price comparison could be drawn.

Complicating matters further, DWR was not yet aware, as of the date of the
taking, that the year would be awet one, with the result thet it allocated only 40 percent
of Table A regquests in February and March and did not reach 100 percent of its
dlocations until April 21, 1993. Thus, whiletheincreasein supply ultimately caused 1993
water pricestodedine asthe year progressed, this decrease in prices had not yet occurred
as of the date plaintiffs urge us to measure the vaue of the water.

Indefendant’ sview, the fair market vaue of Artide 21 water was equivdent to the
power costs of delivering the water, plus areasonable profit. Plaintiffs, in turn, conceded
that Artide 21 water was ddivered for an incrementa cost approximately equal to the
power cost of ddivery, but inssted that the vauesof Table A water and Article 21 water
were nevertheess identicd.  This was the case, plaintiffs maintained, because Article 21
water would not have been ddivered unlessthe water contractor had paid itsentireannud
fixed cost for the SWP. Sincethe charge for Table A water above this fixed amount, like
the cost of Article 21 water, wasmerely avariable charge (al so reflecting the power cost
of ddivery), plantiffs maintained that the two categories of water should be treated as
having equd vaue.

Paintiffs pogtion, however, is not one we can accept. Wefind it impossible, as
an initid matter, to base vaues for the 1993 water loss on Drought Water Bank prices
whenthe Drought Water Bank was not operated in that year. Commonsense, aswdl as
the most basic principles of supply and demand, preclude such an gpproach. 1n addition,
the fact that DWR did not yet know as of February 1993 that the year would be awet one
does not change the fact that the water that would have been distributed was Article 21
water. Thiswater, by definition, recognizesthe existence of asurplus, at least with regard
to the moment it isdelivered. And while 1994 was ultimately not aswet as 1993, the fact
that Artice 21 water was made available demonstrates that excess water was indeed
avalablein that year.

Giventhesefacts, we have no doubt that the vaue of Article 21 water isless than
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the vdue of Table A water due to its avalability during times of abundant water supply
conditions. Indeed, this observation would perhaps cause usto go so far asto assumethat
such water would command no price at dl, under the theory that the overabundance
rendered it valudless?® Inreaching aconclusionabout the market for interruptible water,
however, we defer to the observations made by Mr. Herzog in his expert report,
specificdly, that demand for CVP and SWP interruptible water existed beyond what was
delivered in both 1993 and 1994, that one could deduce from that fact that the market
vaue of the water would likely have exceeded the cost of its delivery, and that the water
could therefore have been sold at a profit. Based on acomparable sale of SWP water,
Mr. Herzog identified a reasonable profit margin of $3 per acre-foot, a number we now
endorse as our own.*

Having come to terms with Mr. Krieger's and Mr. Herzog's competing
approachesto gppraisng plaintiffs property right, weturn then to the two remaining areas
of disagreement between the two experts: the date of the taking and the impact of water
delivery costs on far market value. As to the firgt point, our seection of the Drought
Water Bank sales as the gppropriate measure for fair market vaue renders the timing of
the taking moot sincethe Drought Water Bank prices were uniform throughout both 1992
and 1994.3! Asto the second point, we begin, asdid the experts, with the location of the

29 Mr. Krieger, we believe, expressed asimilar concept when he testified that he
had, on more than one occasion, assigned a zero vaue to water when appraising
groundwater rights where the basin in question was in surplus, no adjudications had been
made asto individud rights, and there was thus no limitation on water use.

30 Mr. Herzogcaculated the fair market vaue for Tulare' s interruptible water as
$13 per acre-foot in 1993 (representing $10 in delivery costs and $3 in profit) and $16
per acre-foot in 1994, while cdculating the vaue of Kern County’ sinterruptible water in
1994 as $19. As with his approach to Table A water, however, Mr. Herzog subtracted
the costs of delivery from these amounts to reflect the fact that Tulare and Kern County
would have been responsible for variable costs associated with the water ddlivery.

31 Mr. Herzogidentified the dates of val uationas February 14, 1992, February 12,

1993, and February 4, 1994, corresponding to the dates on which NMFS and USFWS
issued their biological opinions. Mr. Krieger, in contrast, established a single date of
taking, for vauation purposes, by assgning a number to each date affected by pumping
restrictions, multiplying the number by the amount of water taken on that day, adding the
products together, and then dividing the sum by the total number of days to produce a
“weighted time factor” that established an average date of taking of April 3, 1992,
February 10, 1993, and April 3, 1994. Such an approach was necessary, Mr. Krieger
(continued...)
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taking as it effects the incluson or excluson of water deivery costs from just
compensation.

In Mr. Herzog' s view, the proper location for vauing the teking was in plaintiffs
respective service areas because physical ownership of the water did not change from
DWRto plantiffs under the contract until it reached the point of ddivery. Consistent with
this approach, Mr. Herzog vaued the contractual entitlement by subtracting the costs of
delivery from the Delta from the vaue of the groundwater in the service areas. Such an
adjusment was necessary, Mr. Herzog explained, because a buyer would pay less for
SWP water than for on-site groundwater because of the transportation costs attendant to
the former.

In response, Mr. Krieger argued that the taking occurred not in the plaintiffs
service areas as Mr. Herzog had claimed, but rather inthe Delta. As aresult, rather than
subtracting the cost of transporting the water between the Delta and plaintiffs service
areas, as did Mr. Herzog, Mr. Krieger added ddivery codts to the vaue of the
groundwater in the service areas to determine avaue for the contractua entitlement.

In contrast to the experts, however, wedo not find it gppropriate either to add or
subtract the costs of the water’ stransportationfromthe Delta. Whilethe contracts specify
that delivery isto be made to plantiffs service areas, plantiffs would nevertheless have
been responsible for the transportation costs of any water ddivered. Awarding them the
cost of trangporting Drought Water Bank water from the Deltawould thus afford them a
double recovery, rembursing them for costs for which they themsalves would have been
responsible.

Nor do we think it appropriate to subtract these costs from the fair market value
of the water as defendant would have usdo. Under their contracts, plaintiffs were entitled
to the ddivery of water to ther service areas in exchange for their payment of both the
fixed costs associated with the SWP and the variable water costs associated with the
dedlivery of the water. Had no taking occurred, plaintiffs would have received a unit of
water for aprice equa to the sum of these costs. Since plantiffs were obligated to pay the
fixed costsof the SWP regardless of whether any water was ddlivered, however, plantiffs
expenses to replace the taken water would have been comprised of this same fixed SWP
price, the price pad for aunit of Drought Water Bank water, and the varigble water costs
associated with the ddlivery of the water. In order to restore plaintiffs to the financia

31(...continued)
argued, because changes in hydrologica conditions throughout the year (and concomitant
changes in prices) made the date chosen for vauation critical.
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positionthey would have beeninthe absence of the taking, then, we are required to grant
them only the price paid for the Drought Water Bank water.

We therefore conclude that plantiffs are entitted to $5,612,288.50 in
compensationfor their proportiona share of the Table A water lossin April 1992 ($68.38
x 82,075 acre-feet), $103,200 for their Article 21 water loss in 1993 ($3 x 34,400),
$8,019,975.28 for their Table A water lossin 1994 ($66.34 x 120,892), and $179,901
for their Artide 21 water lossin1994 ($3 x59,967), for atotal of $13,915,364.78, plus
interest from the date of taking.

[11. The Appropriate Rate of |nterest

Having established the amount of compensation owed plaintiffs, we are left with
the lone task of determining the appropriate rate of interest to be gpplied to thisrecovery.
Fantiffs urged that we employ the operating loan rate then prevailing in the Kern
County/Tulare service area, an amount they identified as 1.5 percent above the primerate
published by the Federa Reserve. This is the gppropriate rate, plaintiffs explained,
becausethar water users, likemost farmers, operated tharr businesseson credit and would
have been required to assume additiond loansto replacethe water lost. Only by receiving
thisloan rate as interest on their award, plaintiffs maintained, would they be afforded the
full value of ther just compensation.

In response, defendant referred usto a number of cases gpplying the interest rate
set forth by Congressin 40 U.S.C. § 258e-1 to inverse condemnation cases. In Pettro
v. United States, 47 Fed. Cl. 136 (2000), for ingtance, this court noted the “ strong judicid
policy in just compensation cases which favors uniform interest rates in order to avoid
discrimination among litigants” id. at 154, before concluding that the 1-year Treasury hill
rate was the appropriate measure of interest in the taking of aright to sand and gravel.

Defendant’ s pogtion, webelieve,isthecorrect one. Weagree, asaninitid matter,
with therationdle st forth in Pettro, favoring the use of a uniform system for caculating
interest inthe area of Fifth Amendment takings. Absent an indicationthat plaintiffs will not
be made whale by the applicationof the statutory rate, we see no reasonto resort to case-
gpecific inquiries that lead to the disparate treatment of litigants. Plantiffs offered no
evidencethat they infact took out such loans or that the loans remain outstanding, thereby
warranting the continued payment of interest at that operating loan rate. And while just
compensation may mandate that the property owner be put in as good a position
pecuniarily as it would have been had the taking not occurred, id. at 151 (dting United
Statesv. Miller, 317 U.S. 369, 373 (1943)), that principle, we conclude, requiresonly that
plantiffs be given the interest rate afforded by statute.
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Under the formula set forth in 40 U.S.C. 8§ 258e-1, the calculation of interest
includes the average of the 52-week Treasury bill rate for the period prior to December
21, 2000, and the weekly average 1-year constant maturity Treasury yield for the period
after this date.

CONCLUSION

For the reasons set forth above, the court concludes that plaintiffs are entitled to
damagesinthe amount of $13,915,364.78, plusinterest thereonto be caculated pursuant
to the formula set forth in 40 U.S.C. § 258e-1. On or before February 2, 2004, the
parties ddl file ajoint statement proposing the amount due plaintiffs, induding interest,
consgtent with this decision.

32 The gtatute origindly provided for aninterest rate measured in the first year by
the Treasury bill rate, with the interest on any period in excess of ayear measured by the
amount of the principad plus accrued interest, dso a the Treasury bill rate. 40U.S.C. 8§
258e-1. A December 21, 2000, amendment, however, specified that the interest rate
would be based upon “the weekly average 1-year constant maturity Treasury yid, as
published by the Board of Governors of the Federal Reserve System, for the calendar year
preceding.” Pub. L. No. 106-554, § 307, 114 Stat. 2763 (2000).
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